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EXIllBIT No.4



STATE or OKLAh(,~.';\

c 0L:"T 1 OF \\CDC\\ ,·W. D
S5

AFFIDAVIT

CO'AE l'\C\\' J. Doug las Wi I Iiams arc James A. Turvav i lIe,

being first duly s\\.'orn, and do say the following:

That J. Douglas Williams is a general partner in

Wil Iiams Broadcast Group, I icensee of Station KJAK(F;\"),

Slaton, Texas, and is an owner of Oil.t\I COmT,unications, Inc.

( O'v\l' I) I ice nsee 0 f s tat ion K\VOX (F~";), Wo 0 d wa r d, Ok I a h 0 rna, and

numerous other co~unications related companies; and that

Jarres- p, Turvaville is an FCC licensee radiotele;::hone

operator, and director of engineering for O~~I

That on or about the 21st and 22nd day of February,

1989, both of the affiants did personally conduct a search of

the Lubbock Avalanche Journal for published Notice of filing

of appl icat ion to const ruct or make changes 1 n

noncc:TIT.ercial educational broadcast station KJ\\lY(FM),

L u b b 0 c k, Te xas, b y C3. proekEd ucat iona I Br 0 a dcas tin g

F 0 u n c 2. t ion, I icen see 0 r per rr itt e e 0 f Stat ion KA.\ \'( , f i led 0 n

or about the 28th day of Yarch, 19S5.

That the Lubbock Avalanche Journal is the only daily

n ew 5 pap e r 0 f ge nera l c i r cui a t ion i nthe L u b b 0 c k are a, and

that unti I September 15, 1988 both a rrorning anc an evening

pap e r \ve rep u b j ish e G: a f f ian t 5 ex arr I r. e d e ac h 0 f a I lis sue s 0 f

the Lubbock Avalanche Journal, to search for publ ic not ice of

the aforementioned filing with ~he Federal Comn~;lications



Conllll ~" 1 ~) n.

issue of the Lubbock Avalanche Journal from the cate of

February 1,1988 to February 22,1989, no recorc of public

notice \\'a5 found relative to filings by Caprocl-; Educational

Broadcasting Foundation, or any other entity, be~ring

relevance to any filing for a Noncomnercial Educational

Broadcasting Station on Channel 21lA in Lubbock, Texas.

L '"'/
l __ 0 ~ ._4-£~_- - ~ _

} ~ota{y~~

============================================================

Subscribed and sworn to before me this 10th day of April,
J989, by the above named J. Douglas Williams, a:fiant, known
b y rr.e t 0 bet h e per son na rre d a s the a f f ian t . i n 1: h e abo v e
affidavit.

Further, the affiants sa eth not.

(SEAL)
My Ccrrrr~i s s ion e xp ire s _LJh7/2R.. _

===================:========================================

Subscribed and sworn to before rre thi s 10th day of Apri 1,
1989, by the above narred Jarr.es A. Turvavi lie, a::iant, known
b y me t c . bet he per 5 0 n na me d a 5 the a f f ian 1: in: :-; e abo v e
affidavit.

(SEAL)
1vl ) Corrrr·i 55 ion e xp ires ~{,2hu _

============================================================
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CERTIFICATE OF SERVICE

I, Mary Ellen Sera, do hereby certify that I have caused to

be sent via First Class u.S. Mail (postage prepaid) today,

April 25, 1989, a copy of the foregoing PETITION TO DENY to the

following:

James L. oyster, Esquire
Law Offices of James L. Oyster
8315 Tobin Road
Annandale, Virginia 22003
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DUeLICATE RECEIVED

MAY - 9~Before the
FEDERAL COMMUNICATIONS COMMISSION F~r41 Lu mm u1lc.hOns COmmIS$lC~

Was h 1 n g ton, D. C. 2055 4 Cfflt~ ot the SecreUfy

In re Application of

CAPROCK EDUCATIONAL BROADCASTING
FOUNDATION

For Modification of Construction Permit
KAMY, Lubbock, TX

To: Chief, Mass Media Bureau

)
)
) File No. BMPED-880328MM
)
)
)
)

its

Caprock

counsel,

OPPOSITION TO PETITION TO DENY

Educational Broadcasting Foundation

herewith submits its opposition to

... ') -&>
~

.... \ ~

("Caproc~~. ~

. -'(-> ..
the PETiT~ ~

<fl

DENY filed by Williams Broadca~t Group ("Williams") in the above-

captioned proceeding.

stated:

In support whereof, the following is

1. Williams states in its Summary that Caprock has violated

the Communications Act and the Commission's Rules by building its

FM station in Lubbock, TX prematurely, and that it "commenced

full-scale operations, signing off only after demands from

Williams to the Commission -- and for that matter -- Capitol

Hill that the unauthorized operations be terminated."

2. Caprock acknowledges that it commenced operations at the

site proposed in its pending application for modification of

construction permit prior to receiving a grant of that

application. As indicated in the attached Declaration of T. Kent

Atkins, Trustee of Caprock, the applicant proceeded with

construction under the mistaken belief that it would lose its

permit if it did not place the station on the air prior to the.
expiration date of its existing permit.

1

Furthermore, Caprock



mistakenly believed that its applicatio~ was for a minor

modification and that construction in accorda::ce with the minor

modification was permissible.

3. Contrary to the assertion of Williacs, Caprock ceased

operations of its own volition and not as a result of Williams'

"demands" to the Commission and Capitol Hill. In fact, Caprock

had no knowledge that Williams had filed any type of complaint

r

until after it ceased operations.

Declaration, at para. 15:

As stated in the attached

15. Caprock became aware that its construction was
unauthorized following a call from l'fr. Arthur Doak of
the Commission who asked for information regarding the
location and power of the KAMY facilities~ Caprock
called counsel regarding the request and to provide the
information. It was at this time that counsel advised
Caprock that it should not be operating until it
received a grant of the modification application.
Caprock immediately took the station off the air, and
counsel advised Mr. Doak that the applicant had
mistakenly commenced operation at the proposed location
but had ceased operations immediately upon being
notified of its mistake.

4. Caprock did not receive a copy of the Williams complaint

until after the petition to deny was filed. A copy WaS sent to

Caprock by Dennis Williams on April 25, 1989. A copy was also

sent to counsel upon request. While the ccmplaint indicates

that a courtesy copy was sent to KAMY, none was received. The

address to which said copy was sent is not indicated, and Caprock

has no way of knowing wh~ther a correct address was used.

5. In any event, Caprock acknowledges that it built the

station at its proposed new location rather than that authorized

in its construction permit. However, Caprock did have an

"application on file (the instant application) for modification of

construction permit and mistakenly built the facilities proposed

2



in the modification application. It did so without consulting

counsel. Caprock now understands that this is a serious

violation and ~ishes to apologize to the Commission.

6. Although Caprock did mistakenlY violate the Commission's

rules by building its station prior to receiving a grant of the

instant application, the only harm which has been alleged by

Will i a msis· t 0 its 0 w n p r i vat e com mer cia 1 i n t ere s t s • The

violat~ons were the result of the applicant's attempt to place

the station on the air prior to expiration of the construction

permit (which in and of itself was in furtherance of the public

interest), and the pub 1 i c h a sn 0 t bee n h arm e d by the act ion s 0 f

Caprock.

7. Furthermore, the Williams Petition to Deny is fraught

with errors which distort Caprock's admitted violation out of

proper proportion. The numerous errors contained in the petition

begin with the opening statement in which Williams refers to "the

30 months folloWing grant of its original construction permit."

As indicated in the attached Declaration, it has been only 18

months since the grant of the construction permit. Moreover, it

'has been over a year since Caprock first filed to modify its

proposal. Thus the charge on p. 2 of the petition that Caprock

has lacked diligence in building its facility is not true.

8. Williams' statements in regard to its status as a party

in interest are also distorted. Sin~e KJAK is a commercial

s tat ion and KA MY is a non com mer cia 1 s tat ion, the s tat ion s will

not compete in the normal sense of that term. Furthermore, the

allegation that KAMY's operation creates "unfair competition" is

3



totally unsupported. While operation at this time is

impermissible because the Commission has not authorized

operation, there is nothing intrinsically unfair about the

proposed operation of KAMY.

9. On p. 5 of its pleading, Williams refers to an alleged

conversation with the Chief Engineer of KJTV, which controls the

antenna site for the KAMY antenna. The statements contained in

this portion of Williams' pleading are self-serving hearsay. If

Mr. Sm!th believed that something "unlawful" was taking place, he

certainly did not communicate that fact to Caprock or the

Commission. In any event, the antenna was placed on the tower in

mid-March. Therefore, the claims by Mr. ,Dulaney that

construction was observed in February are inaccurate. Indeed, as

indicated in para. 7 of the attached Declaration, some of the

equipment allegedly seen on the tower in February was not even

purchased until mid-March.

10. While the allegations are true that KAMY went on the

air in April, the allegations regarding the power being utilized

by KAMY are totally erroneous. As indicated in the attached

Declaration of Mr. Atkins, at para. 8, there is a 10,000 ~att eCA

transmitter which is being stored in the KAMY transmitter

building. However, the transmitter lacks essential parts

necessary to be operatio~al and could not have been placed in use

by KAMY at this time. As further stated by Mr. Atkins:

9. Caprock categorically denies tliat it ever operated
above the requested power of 1.112 KW. The transformer
taps on the 1000B ITA(Wilkinson) were set back to put a
total of 256 watts of power out to the coaxial cable.
With the length of coaxial cabi~ and the eight bay
antenna this would have made' our maximum effective
radiated power 1.112 KW requested from the Commission

4



on July 28, 1988.

10. Williams states that they made informal tests and
determined that KAMY was "putting out approximately
25,000 watts. It would be impossible for an
ITA(Wilkinson) 1000B to put out 25,000 watts even
through an eight bay antenna.

11. On p. 7, Williams asks that the death penalty be

imposed against Caprock, noting that according to the Caprock

application, it is represented by counsel. While undersigned

counsel is the attorney of record for Caprock, the fact is that

Caprock never consulted undersigned counsel regarding its filings

with respect to KAMY or its construction of the facility.

-Counsel was consulted only following the call from Mr. Doak of

the Commission. However, in light of the fact that Williams was

aware of the listing of counsel in the application, Williams'

failure to serve a copy of its complaint in this matter on

counsel raises a serious question as to its purposes in the

filings which have been submitted in this proceeding. The fact

is that the complaint was never received by either Caprock or

undersigned counsel. Had it been received, Caprock would have

discontinued operations immediately.

12. On p. 8, Williams states that Caprock illegally

operated its station "without a permit, much less a license." As

Williams well knows, a station may be operated pursuant to

program test authority- without a license. As indicated in

Exhibit 1 hereto, Caprock sent a t~legram to the Commission,

notifying it of the commencement of operations. While it is true

that this telegram was not an effective vehicle for obtaining

program test authority because the applicant had not built in

accordance with its outstanding construction permit, the fact

5



that such a telegram was sent clearly indicates that the

applicant was not attempting to hide anything from the

Commission. It made an honest mistake. When it was apprised of

the mistake it discontinued operations.

13. Next, on p. 9 of its petition, Williams states that

Caprock violated the rules by failing to give public notice of

its ma j 0 r c·h a n g e a p p 1 i cat ion. As indicated in the attached

Declar~tion, the applicant believed that the application was for

a minor modification, and it was never advised otherwise by the

Commission. No public notice is required for a minor

modification application. The applicant is currently making

arrangements for publication in the local newspaper.

14. With respect to the charges of premature construction,

the fact is that Caprock did have a construction permit to build

the station and had filed for modification of the construction

permit. The applicant made a mistake in building at the new site

prior to' grant of the modification. However, this was not a

willful violation of the Act. The applicant proceeded with

construction to avoid losing its permit which was about to

expi reo The applicant was wrong in doing these things and wrong

in not seeking advice of counsel. However, this does not

translate to the "willful" violation which Williams charges.

Fur the r m0 r e • no a lIe gat ion has bee n made that 0 per a t ion as

proposed would somehow be contrary ~o the public interest.

Williams has not challenged the underlying application which is

at issue here as being somehow unacceptable •.
15. On p. 10, Williams refers to Caprock's violations of

6



the Commission's Rules, beginning with that of operating in

excess of its permissible effective radiated power. As already

indicated, KAMY was not operating with power above that requested

in its application for modification of construction permit. The

charge regarding failure to publish has previously been treated

as has been the issue of the applicant's notification to the

Commission that it had commenced operations. The applicant is

not clear what Section 1.65 violation it is being charged with by

Williams. It clearly did notify the Commissio~ when it commenced

operations, and it clearly had filed for a oodification of its

.facilities 'in which it noted that it coule not build at its

original site.

16. Finally, Williams asks for the death penalty against

Caprock. It asks for impositiDn of the maximum fine and

forfeiture of the construction permit. However, the sole basis

for imposition of these drastic penalties is that Capltock will

compete with Williams. It is quite obvious that Williams is far

more concerned with protecting its own coopetitive position

(whatever that might be) than serving the public interest.

17. In Patton Broadcasting Corp., 81 FCC 2d 336 (1980),.
cited by Williams in its petition, the Commission stated that "it

would be anomalous to interpret Section 319(a) in a context that

may hinder a permittee from complying with Section 319(b) with

respect to required dates of commencement and completion of

-
construction." Just such an anomalous situation arose here since

Caprock was attempting to build its station before its

outstanding construction permit expirea.

18. While Caprock acknowledges that preoature construction

7



is proscribed by the Act. Caprock does not believe that the cases

cited by Williams are directly apposite to the facts of this

cas e. In the instant case the applicant did have a valid

construction permit to build the station (albeit at another

site). In contrast. Section 319 was designed to prohibit

construction where an applicant had no construction permit and

was attempting to pressure the Commission into granting a license

based on the existing construction.

1-
19. Construction of the instant station was authorized. but

the applicant could not build at its original site.

Consequently, this case is analogous to those cases in which an

applicant builds but has made a mistake in the coordinates or

some other detail of the construction permit. The applicant may

be required to cease operations, but it is permitted to file an

application for modification of construction permit. There is no

revocation of the permit in such cases where an applicant does

have an ~utstanding permit but failed to build in compliance

therewith. The applicant is required to wait until its

modification application is granted before commencement of

operations-at the facility which has been built.

20. Furthermore, Caprock is constrained to point out that

Williams does not come to the Commission with "clean hands."
.

Ace 0 r din g t 0 its 0 wn a f f ida v i -t s. Will i a ms k new a sea r 1 y a s

January of this year that Caprock"was bu~lding its station at the

wrong site. However. it never notified Cap rock or the Commission

to abort this allegedly Hunlawful~behavior. Apparently,

Williams was more interested in buJlding a case against Caprock

8



80 that it could destroy its "competition" than it was in

stopping the "unlawful" behavior. [Perhaps Williams was waiting

for Caprock to spend as much money as possible before notifying

the Commission so that the damage to Caprock would be greaterJ.

21. If Williams were truly interested in assuring that the

Commission's Rules would not be violated. it would have notified

Caprock and the Commission back in January of the violation.

Williams' actions in waiting until the time for filing a petition

to deny to report the violations clearly indicates that its

motive in this matter has been purely to destroy a potential

'competitor and has nothing whatever to do with the public

interest. Had Williams reported this natter when it first became

aware of it, KAMY would never have been built and placed on the

air improperly. When it was within its power to keep this

vLolation from happening. Williams chose instead to let the

construction go forward so as to enhance its case against a

potential competitor.

22. In conclusion, Caprock admits that it made a mistake in

bUilding at its proposed new site prior to receipt of a grant of

its modification application. However. the public interest would

not be served by imposing the death penalty as proposed by

Williams. The only injury caused by the violation is to the

alleged competitive interests of Williams. However. the

violation could have been avoided if Williams had notified

Caprock and the Commission when it first learned that Caprock was

building at an unauthorized location.

23. If sanctions are to be impos~d here. they ought to be

imposed equally against Williams. By its own admission Williams



became an accomplice to what it understoo~ to be "unlawful"

construction when it failed to report the matter to the

Commission. Indeed, Williams' actions in concealing knowledge of

a violation from the Commission must be vie.·ed as more serious

. than the actual violation since the actions of Williams were

clearly "willful," and Williams had an obvious improper "motive"

for its coneealment of facts. Williams was not interested in

stoppi~g the unauthorized construction. It was interested in

gathering facts to destroy a competitor.

Williams should not be tolerated.

Such actions by

24. Williams could have prevented the violations about

which it complains by notifying the proper authorities when it

first learned of them. It chose instead to secretly gather

information in an effort to destroy a competitor. Certainly, the

sword which Williams wields against Caprock has two edges, one of

which repudiates Williams' actions in concealing facts from the

Commission for its own private interests. If sanctions are to be

enforced here, let them be enforced equally against all guilty

parties.

WHEREFORE THE PREMISES CONSIDERED, i: is respectfully

requested that the petition to deny filed by Williams Broadcast

Group against the above-captioned application be denied.

Respectfully submitted,

Law Offices
JAMES L. OYSTER
8315 Tobin Road
Annandale, VA 22003-1101
(703) 573-6765
May 9, 1989
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BRQADLASTING TODAY AT 1:00PM COT ON 90,1 MHZ IN LUBBOCK, TEXAS,-

T, KENT ATKINS, TRUSTEE
2100 HIvHWAY 360, SUITE 1204
G~AND PRAIRIE, TX 75050

11,.5£1 EST
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.. ~. ".1 .....

TO REPLY BY MAILGRAM MESSAGE:, SEE REVERSE SIDE FOR WES7ER~ UNION'S TOLL· FREE PHONE NUMBERS



Declaration of T. Kent Atkins

T. Kent Atkins herewith submits his declaration 1n response
to the Petition to Deny filed by Williams BroadcAst Group
("Williams") against the applicAtion of Caprock Educational
Broadcasting Foundation ("Caprock") for modificAtion of
constructlo1n permit 'of new FM station KAHY, Lubbock, TX. Mr.
~tkins 1s a trustee of Caprock Educational Broadcasting
Foundation •

. 1. In the opening statement in the Petition to deny, Williams
states that 30 ~onths have elapsed from the original grant. In
fact: the conetruction permit was granted October 16. 1987. Only
18 months have elapsed since the permit was g~anted.

2. On page two Williams says that Caprock should be denied
because it has "failed to proceed diligently with construction Bt
its original site." The truth is Caprock could not proceed at its
original site and sought another site in order to get the station
on the air a6 soon as possible.

3 • W111 i am t; H LH L~ ~ LIl ~ t CliP r Col Co k & h 0 U 1 d b ~ den i e d be co. U c c "i t h n &

failed to notify the Cocmisslon of substantial and significant
changes in information furnished the Commis6ion." The truth is
that Caprock notified the CommiSSion in every instance of all
chanses of its site location.

4. Williams claims to be a ·Party ~n Interest" because it alleges
that both KJAK and KAMY are competing for listeners in the
Slaton/Lubbock area. KJAK is actually a commercial station while
I<AMY is non-commercial and educational. Therefore. the stAtions
would not compete in the normal sense of that term.

S. Williams states on page 4 that "on July 26, 1988, Caprock
petitioned the Commission for acceptance of an additional
modification application." The document filed July 26, 1988 was
11'1 fact an "AMENDMENT TO PETITION FOR RIGHT TO HOD1F'l
CONSTRUCTION PERMIT." The original Fetition to Modify submitted
March 28, 1988 was and is a MINOR MODIFICATION to construction
permit BPED-831220AD. The applicant understood the amendment to
be an amendment to an application foi a minor modification of
construction permit. This would not have required any public
notfce a9 Williams claims it did. The Commission staff never
advised the applicant that the application was a ~ajor

modification application. Thus the· applicant was totally
surprised when it le~rned through a third party that the
application had been placed on ~ cu~-off list.

6. ~illiams says that they found out about the new tower location
from KJTV engineer Guy S~1th in January. They state that Caprock
was 1n the process of placing the antenna on the tower in mid
January. The fact i8 that the antenna was not placed on the tower
until mid-March. 1989.

7. William8 charges that Ed Dulaney. Assist:ant director of



engineering for KJAK went to the construction site in mid
February, 1989. and 68'W the antenna rao\;:.ted on the to'Wer,
together with a limiter in the transmitter building. The facts
& ret hat the ant en n a \01 a6 not com p 1 e ted un t 11 m1 d- Mar c h nor was
the limiter purchased in mid-March.

8. KAMY did begin testing of its ITA(Yilk1nson) 1000»
transmitter. The 10000 'Watt eCA transmitter was purchased from
WAFT in Valdosta. GA some 12 months previously and was simply
being stored in the tr8nsmitter bUilding. Tte CCA has never been
hooked up for any reason. It has no final t~:e. harmonic filter.
or EIA flanges necessary for running the tra~5mltter.

9. Caprock. categorically denies that it eve:- operated above the
requeste~ power of 1.112 KW. The transforee:- taps on the 1000B
ITA('Wilkinaon) were set back to put 8 total of 256 watts of power
out to the coaxial cable. With the length c: coaxial cable and
the eight bay antenna this would have made o~r maximum effective
radiated power 1.112 KW requested from the Cc:mfssion on July 28,
1988.

10. Williams states that they made informal :ests and detert111ned
t hat KA MY 'W a B .. put tin g 0 uta p ? r 0 xi mat ely 25 > .: 00 > wa t t s • I two u 1 d
be impossible for an ITA(Wilkipson) 1000B to ~ut out 25,000 ~atts

even through an eight bay antenna.

II. Williams states that KAMY ran sta:i.on identification
messages identifying itself as a "24-hour Christian music and
programming station." (Van Dyke page 02.) :te station ID's are
in KAMY', possession now and they say no suc~ thing.

12. Williams stAtes that Caprock exhlbitec 8. lack of candor by
not notifying the public as to the origins of its broadcast (page
8), referring Lo LlJ~ l~ck. vi }>u1J11L:~tiu"1 of local notice of t.he
application. The applicant did not believe t:"at 8 public notice
was required because the applicant believed :~at its application
was for a minor modification.

13. Williams claims that Caprock made MWi:rful and repeated"
violations of the Communications Act. Capro;~ did not ~illfclly

violate the Act. Caprock had made all of the ~ecessary filings to
modify the construction per~lt and believed tt5t it was under the
dO;ldlinl!' tt'l gPf" A R1gnA1 nn th", l\1r hy APTfl 16. 1989 or lese
it's permit. Caprock had not sought the aC7ice of counsel and
was not aware that its.construction of the facility pursuant to
the modification request (which it believe: was for a minor
modification) was impermissible. Caprock ha: not been notified
by the Commission that 1ts application was £ major modification
or t h a ~ it had be e n pIa c e don a cut - 0 f-f 11 st. Th1s w8 8 lea r ned
only after construction had taken place.

14. Caprock certainly was not ~ry1ng :0 operate in any
clande s t 1 ne way. I t even sent t he Co mm1 s sion l!. notice that 1 t waa
beginning test on April 10, 1989•. If Caproc~ had known that its
actions were illegal. it ~ould have made ~~ sense to ser.~ a



telegram to the Commission. notifying them of comcenc:emcnt of
operations.

15. Caprock becace aware that its construction was unauthorized
following a call from Mr. Arthur Doak of the Commission who asked
for information regarding the location and power of the KAMY
facilities. Caprock called counsel regarding the request and ~o

provide the information. It was at this time that counsel
advised Caprock that it should not be operating until it received
a grant of the modification application. Cap rock immediately
took the 8tat10n off the air. and counsel advised Mr. Doak that
the applicant had mistakenly commenced operation at the proposed
location but had ceased operations imlIlediately upon being
notified of its mistake.

I declare under penalty of per~urY that the foregoing 1s
true a'nd correct. Executed on May~ 1989.

T.



CERTIFICATE OF SERVICE

James L. Oyster hereby certifies that he has sent a copy of
the foregoing OPPOSITlON TO PETITION TO DENY by first class U.S.
mail, postage prepaid, or by hand delivery. on or before the 9th
day of May. 1989 to the following:

John H. Midlen, Jr., Esq.
P.O. Box 5662
Washington. 0016-5662



EXHIBIT 3


